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AT J/ORDER

PER MAHAVIR SINGH, VICE PRESIDENT:

This appeal by the assessee is arising out of the order of the
Commissioner of Income Tax (Appeals), National Faceless Appeal
Centre (NFAC), Delhi in Order No.ITBA/NFAC/S/250/2023-
24/1056016051 (1) dated 13.09.2023. The assessment was framed
by the Income Tax Officer, Ward 1(6), Salem for the assessment
year 2017-18 u/s.143(3) of the Income Tax Act, 1961 (hereinafter

the ‘Act’) vide order dated 28.12.2019.
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2. At the time of hearing, it is noticed that this appeal is barred
by limitation by 141 days. The facts of the case are that the order
by CIT(A)-NFAC is dated 13.09.2023. As per Form 36, the assessee
has received this order on 13.09.2023 and appeal should have been
filed on or before 11.11.2023 but appeal was actually filed on
01.04.2024 and thereby, there is a delay of 141 days. The assessee
filed affidavit for condonation of delay of 138 days stating the reason
that he was sick and could not attend to his normal work diligently
from October, 2023 till March, 2024 along with medical certificates.
The reason given in the affidavit reads as under:-:-

“An order of Commissioner of Income-tax (Appeals), National Faceless
Appeal Centre, Delhi, dated 13-09-2023 was passed. An appeal against the
same ought to have been filed on or before 11/11/2023. It is however
bheing filed only today after delay of 138 days. Reason for the delay was
that I was sick and could not attend to my normal work diligently from
October 2023 till March, 2024 as confirmed by attached copy of a doctor’s
certificate. There was no negligence on my part. In these circumstances it is
prayed that the Hon’ble Income Tax Appellate Tribunal may kindly accept
that there was sufficient cause for the delay, which may please be
condoned, and the appeal admitted.

When this was put to Id. Senior DR, he could not controvert the
above fact situation. After hearing rival contentions and going
through the condonation petition, we find the reason stated by
assessee as reasonable and sufficient and hence, we condone the

delay and admit the appeal.
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3. At the outset, the Id.counsel for the assessee drew our
attention to Ground Nos. 1 & 2, which reads as under:-

“1. The Commissioner of Income-tax (Appeals) is not justified in dismissing
the appeal, reasoning only non-compliance to three hearing notices.

2. The Commissioner of Income-tax (Appeals) ought to have discussed the
Grounds of Appeals filed and decided the appeal on merits, even though
appellant was not knowledgeable enough to respond to notices issued
electronically.”

4. The ld.counsel for the assessee took us to the order of CIT(A)-
NFAC and stated that there is no adjudication by CIT(A)-NFAC on
merits at all rather he has dismissed the appeal of assessee for non-
prosecution despite the fact that only three dates were fixed for
hearing i.e., 31.12.2020, 04.09.2023 & 11.09.2023 and order was
finally passed on 13.09.2023. The Id.counsel for the assessee stated
once there is no adjudication on merits, the CIT(A)’s order cannot be

sustained.

5. When these facts were confronted to Id. Senior DR, he could
not controvert the above facts. After hearing rival contention and
going through the fact that there is no adjudication by CIT(A)-NFAC
on merits and appeal is dismissed for non-prosecution of assessee,
we set aside the order of CIT(A)-NFAC and remand the matter back

to his file for fresh adjudication on merits.
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6. In the result, the appeal filed by the assessee in ITA
No.871/CHNY/2024 is allowed for statistical purposes.

Order pronounced in the open court at the time of hearing on
24™ June, 2024 at Chennai.
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